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Comes now Ms. Arias, by and through undersigned counsel and respectfully 

responds to Appellee’s Motion to Strike Appendices 3-8 and 11-29.  Appellant 

maintains that this Court should allow the appendix in this case to remain intact 

because the appendices at issue comply with Rule 31.11 of the Rules of Criminal 

Procedure.  This reply is set forth in the attached memorandum. 
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RESPECTFULLY SUBMITTED on February 5, 2019. 
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MEMORANDUM OF POINTS AND AUTHORITIES 

Rule 31.11 of the Arizona Rules of Criminal Procedure (“Rule”) became 

effective January 1, 2018.  The rule states, 

The appendix should include only those portions of the 

record and legal authorities that are cited in the briefs and 

that are essential to decide an issue on appeal. 

 

Ariz. R.Crim. P. 31.11(b).  Prior Rule 31.13(c)(4)(i) allowed an appendix to include 

additional relevant items in the record and extended quotes from authorities.  

Appellant located no cases interpreting the 2018 amendment to Rule 31 with regard 

to appendices.  Appellee did not cite any cases on the issue. 

Cases stemming from the Rule’s former version forbade the use of an 

appendix to argue an issue.  See, State v. Atwood, 171 Ariz. 576, 658-59 (1992), 

opinion modified on denial of reconsideration (July 10, 1992), and disapproved of 

on other grounds by State v. Nordstrom, 200 Ariz. 229 (2001); State v. Walden, 183 

Ariz. 595, 605 (1995), overruled on other grounds by State v. Ives, 187 Ariz. 102 

(1996); State v. Kemp, 185 Ariz. 52, 57 (1996).  Courts have repeatedly held that an 

appellant waived issues raised in only an appendix.  Walden, 183 Ariz. at 605; Kemp, 

185 Ariz. at 57; State v. Bolton, 182 Ariz. 290, 298 (1995). 

In Walden, the appellant’s brief listed nineteen headings and placed the 

arguments for these headings in the appendix, which led the Court to strike the 

appendix.  183 Ariz. at 605.  In Bolton, the appellant’s 175 page brief did not winnow 
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issues, raised precluded claims, and included additional arguments in the 31 page 

appendix which were not in the body of the brief.  182 Ariz. at 298-99.  In Atwood, 

when the Court rejected the opening brief of 279 pages, the defendant submitted a 

brief with 38 pages of single-spaced endnotes, which consisted of mostly excised 

portions of the original brief.  171 Ariz. at 658. 

Unlike these cases, Arias did not use the appendices as a forum for further 

argument on any of the six issues raised in her Opening Brief (“OB”): 

 Regarding appendices 3-6, each appendix provides cites to the record 

on appeal, which reflect the assertions made in the OB. 

 

 Appendix 7 is a copy of a portion of a transcript that is included in the 

record on appeal. 

 

 Appendix 8 provides the court with a link to a CNN news video which 

portrayed the prosecutor as a media “Rock Star.”  The video itself was 

not actually part of the record on appeal and it appears that the link is 

no longer viable.  This link may have complied with the former rule 

regarding the contents of an appendix, but probably does not qualify 

under the new version of the rule. 

 

 Appendix 11. The OB argued that Martinez engaged in improper 

closing argument and cited examples of such.  OB at 106-112.  

Appendix 11 included citations to the page locations of fifteen 

additional examples of improper closing arguments. 

 

 Appendix 12. The OB argued that Martinez improperly questioned 

witnesses.  OB at 112-28.  Martinez engaged in a subset of improper 

questioning by denigrating defense experts by calling them nothing 

more than hired guns, for which the OB argued and cited examples.  OB 

at 118.  Appendix 12 included citations to five additional examples of 

Martinez’s use of the hired gun denigration. 
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 Appendix 13. The OB argued that, and cited examples where, Martinez 

used misleading cross-examination.  OB at 118-20, 122.  Appendix 13 

included citations to 12 additional examples of misleading cross-

examinations Martinez used with witnesses. 

 

 Appendix 14. The OB argued that, and cited examples where, Martinez 

asked witnesses inflammatory, argumentative questions.  OB at 121-

24.  Appendix 14 included citations to 25 additional examples of the 

same. 

 

 Appendix 15. The OB argued that, and cited examples where, Martinez 

asked argumentative questions of a type akin to, “No, let me ask you 

the question”, “I am not asking you that, am I”, and “Did I ask you 

that.”  OB at 124-25.  Appendix 15 included citations to 25 additional 

examples of these questions. 

 

 Appendix 16. The OB outlined precedent that it was improper to badger 

witnesses, OB at 121-22, and argued that Martinez did this during 

cross-examination, OB at 125-28, 134.  As an example, the OB argued 

that, and cited where, Martinez badgered Arias in an exchange about 

why she had not called the police when T.A. had assaulted her.  OB at 

127.  Appendix 16 attached the transcript pages where this cross-

examination occurred. 

 

 Appendix 17. The OB referenced a second, lengthy exchange in which 

Martinez badgered a specific expert, LaViolette.  OB at 127.  Appendix 

17 attached the transcript pages where this cross-examination occurred. 

 

 Appendix 18. After the OB concluded with the argument referenced in 

Appendix 16 and 17, the OB argued Martinez engaged in a pattern of 

badgering cross-examination with other witnesses.  OB at 127-28.  

Appendix 18 included 11 additional examples of these badgering 

exchanges. 

 

 Appendix 19. The OB argued that, and cited examples where, Martinez 

improperly questioned witnesses by yelling at them.  OB at 128.  

Appendix 19 included citations to seven additional examples of 

Martinez yelling at witnesses during questioning. 
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 Appendix 20. The OB argued that, and cited examples where, Martinez 

improperly acted as a witness by mischaracterizing and/or changing the 

witness’s answers when rephrasing them in questions.  OB at 131-33.  

Appendix 20 included 10 additional examples where Martinez 

mischaracterized prior testimony. 

 

 Appendix 21. The OB argued that, and explained where, Martinez 

improperly acted as a witness through his questions by inserting facts 

into the trial to which no one else testified.  OB at 133.  Appendix 21 

included 27 additional examples where Martinez used his questions to 

testify to new facts. 

 

 Appendix 22.  The OB argued that, and explained where, Martinez 

improperly acted as a witness through his questions by using editorial, 

belittling comments in response to witness answers, which allowed him 

to inject his opinion of the witness and the evidence into the trial.  OB 

at 133.  Appendix 22 included 11 additional examples where Martinez 

used his questions to offer his own belittling comments regarding a 

witness or evidence. 

 

 Appendix 23. The OB argued that, and cited examples where, Martinez 

improperly interrupted witnesses to stop their answers.  OB at 134.  

Appendix 23 included 20 additional examples where Martinez stopped 

witnesses in the midst of their answers. 

 

 Appendix 24. The OB argued that, and explained where, Martinez 

improperly acted as a witness by disagreeing with the witness’s 

testimony by stating “No” after they answered and/or repeating his 

same question again to get a different answer.  OB at 134-35.  Appendix 

24 included 12 additional examples where Martinez refused witnesses’ 

answers in this fashion. 

 

 Appendix 25. The OB argued that, and explained where, Martinez 

improperly badgered the witness by asking the same question over and 

over, multiples times, no matter what answer was given, thereby 

signaling to the witness and the jury that the witness’s answer would 

not be accepted until they agreed with Martinez’s conclusions.  OB at 

134-35.  Appendix 25 included 17 additional examples where Martinez 

badgered witnesses by repeating the same question over and over. 
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 Appendix 26. The OB argued that, and explained where, Martinez 

improperly used speaking objections to introduce facts, advance 

arguments, disparage defense counsel, and to comment on evidence.  

OB at 136.  Appendix 26 included 42 additional examples where 

Martinez used speaking objections. 

 

 Appendix 27. The OB argued that, and explained where, Martinez 

improperly disregarded court rulings and orders regarding evidence and 

testimony.  OB at 137-38.  Appendix 27 included 20 additional 

examples, in part which cited to the trial court ruling and cited where 

Martinez disregarded the relevant ruling. 

 

 Appendix 28. The OB argued that, and explained where, Martinez 

improperly asked witnesses to comment on the veracity of other 

witnesses.  OB at 142-43.  Appendix 28 included six additional 

examples where Martinez engaged in these improper questions. 

 

 Appendix 29. The OB argued that given that repeated findings of 

improper or inappropriate conduct by the Arizona Supreme Court has 

not lead to this prosecutor reining in his behavior, he either does not 

care about such court rulings or he believes the behavior is necessary 

to win his cases.  OB at 149.  Appendix 29 included public statements 

made by the prosecutor that it was part of his strategy to cut off a 

witness, to interrupt her flow, and to raise his voice at her, as it was 

possible that Arias would have been acquitted otherwise.  In the 

Opening Brief, Appellant requested the Court take judicial notice of the 

prosecutor’s public statements pursuant to Ariz.R.Evid. 201.  OB at fn. 

6. 

 

These appendices contain cites to the record, do not state new claims and do 

not include argument: 

 Appendices 7, 16, and 17:  portions of transcripts that match citations 

in the OB. 

 

 Appendix 8:  media link which was not already in the record on appeal 

and the link is no longer viable.  While this link may have complied 
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with the former rule regarding the appendix contents, it probably does 

not qualify under the new version of the rule. 

 

 Appendix 29:  the prosecutor’s interview, is cited and argued in the OB, 

not the appendix. 

 

Appellant requested the Court take judicial notice of the prosecutor’s 

own publicly available statements, as such notice is discretionary, and 

may be taken at any stage of the proceeding.  State v. Rojers, 216 Ariz. 

555, 560 (App.2007) citing Ariz. R. Evid. 201(c), (f).  An appellate 

court may take judicial notice of “anything of which the trial court 

could take notice, even if the trial court was never asked to take notice.”  

In re Sabino R., 198 Ariz. 424, 425, ¶ 4 (App.2000).  Appellant 

concedes the request for judicial notice of a prosecutor’s statements 

would be a novel application. 

 

Interestingly, the vast majority of the appendices at issue, Appendix 3-6, 11-

15, 18-28, describe the prosecutor’s conduct as reflected in the record on appeal.  

These appendices assist the Court in understanding the pervasive, improper conduct, 

especially regarding the cumulative error issue of prosecutorial misconduct.  Given 

that these appendices contain record cites, no new claims, and do not include 

argument, these appendices comply with Rule 31.11. 

Striking appendices which do not raise new claims or make argument, but 

which provide significant numbers of citations corresponding to OB claims, is an 

arbitrary constraint on Appellant right’s to appeal, implicating her protections 

pursuant to Rule 31; Article 2, §§ 4, and 24 of the Arizona Constitution; and the 

Fifth, Sixth, and Fourteenth Amendments to the United States Constitution.  Striking 

the appendices would significantly impair Appellant’s ability to adequately and 
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effectively litigate her appeal.  A criminal defendant has a constitutional right to an 

appeal.  Ariz. Const. art. 2, § 24; Wilson v. Ellis, 176 Ariz. 121, 123 (1993). 

Such rights arise not only from the Arizona Constitution, Art. 2, §§ 4 and 24; 

but also from the United States Constitution’s Due Process clause guarantee of being 

heard in a meaningful manner.  Due Process, in part, guarantees a criminal appellant 

certain minimum safeguards necessary to make an appeal “adequate and effective.”  

Griffin v. Illinois, 351 U.S. 12, 20 (1956).  Appellant has a due process right to have 

a meaningful opportunity to be heard and present her claims on direct appeal.  Boddie 

v. Connecticut, 401 U.S. 371, 378 (1971) (due process guarantees meaningful 

opportunity to be heard).  She also has the right to effective assistance of counsel in 

preparing that appeal.  Evitts v. Lucey, 469 U.S. 387, 396 (1985) (due process entitles 

defendant to effective appellate counsel); State v. Berlat, 146 Ariz. 505, 509 (1985) 

(same).  Striking the appendices would remove significant portions of record 

citations that support her claims related to the prosecutor’s improper conduct. 

Courts have rejected the argument that an appellant’s right to due process was 

violated when a court by limited the length of his brief.  See, Bolton, 182 Ariz. at 

299; State v. West, 176 Ariz. 432, 439 (1993), overruled by State v. Rodriguez, 192 

Ariz. 58 (1998), State v. Cruz, 175 Ariz. 395, 400-401 (1993); State v. Atwood, 171 

Ariz. at 658-59; State v. Amaya-Ruiz, 166 Ariz. 152, 182-83 (1990), cert. denied, 

500 U.S. 929 (1991).  These cases involved briefs that failed to winnow issues and 
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arguments, Atwood, 171 Ariz. at 658-59; West, 176 Ariz. at 439, and/or raised issues 

precluded on appeal, Bolton, 182 Ariz. at 299.  When an appellant wastes her page 

allotment in this manner, courts decline to find a denial of due process.  Bolton, 182 

Ariz. at 299. 

Appellant has not engaged in any of the problematic behaviors referenced in 

the aforementioned cases.  Every effort was made to fulfill the goal of “…judiciously 

selecting, fully researching and concisely arguing the colorable issues raised by the 

trial record…[.]”  Atwood, 171 Ariz. at 659.  Appellant did not merely unload 

excised and extra words, issues or arguments into an appendix or endnote.  Compare 

with, Walden, 183 Ariz. at 605, and Atwood, 171 Ariz. at 658. 

Indeed, no arguments or new claims appear in the appendices.  The bulk of 

the appendices are due to the extraordinary size of the record combined with the 

unusual circumstance of a prosecutor engaging in relentless misconduct throughout 

that huge trial record.  Given the distinction between the forms of Appellant’s brief 

and appendices and the problematic briefs in Atwood, Bolton, or Walden, striking 

her appendices would result in a due process violation, unlike the results reached in 

those cases. 

Moreover, in dicta, the Arizona Supreme Court has at least noted it might 

hesitate to simply dismiss a claim that limiting the brief violated an appellant’s due 

process rights, if a brief demonstrated a well-reasoned, thoughtful, and legally 
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supportable analysis of the record, yet also included a noncomforming appendix.  

Atwood, 171 Ariz. at 658-59.  Appellant does not concede that her appendices are 

nonconforming, but even if they were, it is necessary and justified to properly present 

the issues which occurred in this case. 

Appellant’s brief and appendix reflect an appreciation for the reason for the 

rule of procedure limiting words in opening briefs and the need to present well-

written, cogent issues in an efficient manner for the court’s consideration.  But the 

facts of this case, the size of the record and the amount of improper conduct involved 

are outside the norm.  Arias’s appellate record is larger than nearly any appeal which 

has come before it, with approximately 24,000 pages of transcripts. 

Mr. Martinez choose to engage in persistent and pervasive misconduct, such 

that picking a random trial transcript page would likely lead one to an example of 

misconduct.  Even if only half the transcript pages relate to the trials themselves and 

even if only every tenth page contained a misconduct example, it would result in 

1300 examples of misconduct the Court should consider when determining if the 

prosecutor engaged in persistent misconduct.  Appellant’s counsel faced this 

enormous number of instances of improper conduct.  Counsel culled these incidents, 

but proving cumulative error necessitates an accurate examination of the number, 

frequency, and pattern, of misconduct. 
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In assessing prosecutorial misconduct, appellate courts do not weigh only the 

egregiousness of the prosecutor’s individual improprieties and their impact on the 

jury; courts must and do evaluate the collective damage done by the repeated 

misconduct.  If the Court of Appeals granted Appellee’s request to strike the 

appendix, the practical effect is to immunize the truly egregious cases of misconduct 

from appellate review.  If a prosecutor commits so much misconduct that all of it 

cannot be described within the word constraints of an appellate brief, then not only 

are a large portion of incidents never considered by the Court, but the way in which 

those instances build on each other and form a cohesive style and strategy used by 

the prosecutor cannot be appreciated by the Court.  Why should a prosecutor who 

commits more misconduct receive less review on appeal than a prosecutor who 

engages in less persistent bad behavior? 

This appeal is a perfect storm of a very large record and a prosecutor willing 

to engage in misconduct with impunity and regularity.  Because of these rather 

unique circumstances, Appellant reconciled the need to present a comprehensive and 

accurate view of the trial misconduct with the word limit requirements.  Word limits 

should not be a shield behind which truly egregiously improper conduct evades 

appellate consideration. 

Finally, Appellant is not seeking a strategic advantage.  Appellant would not 

object to the Appellee taking the time and space necessary to address the facts listed 
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in the appendices, as necessary.  But Appellee should not have the unfair advantage 

of striking the 265 instances of alleged misconduct listed in the appendices while 

simultaneously arguing that Appellant did not present enough misconduct to show 

Martinez’s violations were persistent and pervasive. 

ACCORDINGLY, Appellant respectfully requests the Court to deny the 

Motion to Strike Appendices 3-8 and 11-29. 

RESPECTFULLY SUBMITTED on February 5, 2019. 

MARICOPA COUNTY PUBLIC DEFENDER 

 

 

By    /s/     

PEG GREEN 

Deputy Public Defender 

 

 

By    /s/     

CORY ENGLE 

Deputy Public Defender 
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